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SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR 1 

IX 

DESTRUCTION OF NEUTRAL MERCHANT VESSELS 

The history of the naval operations of the present war is quite without 
parallel, not only on account of the large number of enemy merchant 
vessels that have been destroyed without warning and the consequent 
loss of life of both neutral and non-combatant persons, 2 but also be- 
cause of the destruction on a large scale of ships of neutral Powers. 
According to the press dispatches, about one hundred and fifty neutral 
merchantmen, American, Danish, Dutch, Greek, Italian, Norwegian, 
Portuguese, and Swedish, have already been sunk by one or another 
belligerent — in most cases by German cruisers and submarines. 3 The 
merchant marines of Denmark, Holland, Norway, and Sweden have 
been the heaviest sufferers. In a few cases the destruction was the re- 

1 Continued from the January, April, July and October (1915) numbers of this 
Journal. 

2 Discussed in the July number of this Journal, pp. 594-626. 

3 Senator Nelson of Minnesota in a speech in the Senate on January 20, 1916 
(Cong. Record, pp. 1461-1465) stated that the total number of Dutch, Danish, 
Swedish, and Norwegian merchant ships that had been sunk by submarines, mines 
and cruisers since the beginning of the war was one hundred and thirty-four. This, 
of course, did not include the American, Spanish, Portuguese and other neutral ships 
that have been destroyed. Of the one hundred and thirty-four neutral vessels thus 
destroyed, one hundred and three, according to Senator Nelson, were sunk by Ger- 
man submarines, and the rest by either German or British mines. Eleven of these 
were Dutch, fifteen were Danish, twenty-seven were Swedish, and eighty-one were 
Norwegian. Senator Nelson's speech contains a list of the ships destroyed, with the 
date and in most cases their tonnage. According to a statement of the British Ad- 
miralty made in July last, German submarines had up to that time destroyed ninety- 
eight British merchant vessels and "no less than ninety-five neutral merchantmen." 
As there are more British than neutral merchantmen plying the seas, it will be seen 
that the toll taken of neutral shipping has been relatively larger than that taken of 
the merchant marine of Germany's chief enemy. 

12 



INTERNATIONAL LAW IN THE EUROPEAN WAR 13 

suit of error due to the alleged inability of the captor to distinguish 
the markings of the vessel, but in the majority of cases the reason alleged 
was that the ships were carrying contraband of war. In view of the ex- 
tensive and unprecedented scale upon which this practice has been re- 
sorted to during the present War, the conditions under which the 
destruction by belligerents of neutral merchant vessels is permissible, if 
at all, well merit consideration in the light of international law and 
practice. Mr. Thomas Baty, an English authority of high standing, 
writing in 1911, thus states the practice of the past: 

It is surely very remarkable, that in all the history of war up to the 
twentieth century not a single instance can be adduced of a neutral 
ship's being destroyed on the high seas. Surely it is most significant 
that despite the utmost temptations and the fiercest stress of conflict, 
belligerents uniformly and scrupulously abstained from the least in- 
terference with neutral vessels, beyond ascertaining their characters 
and bringing them into port. French, Americans, Spaniards, Dutch, 
Danes — strict navy men and lax privateers — polished admirals and 
rough desperadoes — none of them dared send to the bottom a ship 
wearing the flag of a neutral state. 4 

Again he says: 

Let the reader think of the dozens of wars, small and great, of the past 
two centuries: of the Russo-Turkish, the Franco-German, the Crimean, 
the British-American, the Napoleonic, the French Revolutionary, the 
American Civil, wars — to name only the greatest and latest. Let him 
reflect on the numberless occasions on which a cruiser's commander 
must have longed to send a suspicious neutral to the bottom, and must 
have paced his quarter-deck, consumed by impatience to set the torch 
to her cargo. And yet there is no instance of this having been done. 5 

Mr. Baty admits, however, that there have been a few exceptions, 
real or apparent, to this general practice. Thus during the Napoleonic 
Wars four American merchantmen (the Acteon, the Rufus, the Felicity, 
and the William) were sunk by "over-zealous" British captains; but, 
in fact, he claims, they were not neutral ships at all, but hostile vessels, 
because they flew the enemy's ensign and were prima facie liable to 
destruction. Not even the "corsair " Semmes was "imbecile " enough, 

4 Britain and Sea Law, p. 2. 

5 Ibid, p. 23. 
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he adds, to destroy neutral ships and alienate neutral sympathy. 
Semmes destroyed only enemy ships and then only after saving their 
crews and passengers. 6 There is, it is believed, no record of the de- 
struction by a belligerent of a neutral ship on the high seas during the 
Crimean War or American Civil War or the Franco-German War, 7 
the Spanish-American War, 8 the Boer War, the Turco-Italian War, 9 or 
the Balkan Wars. The first war in which the right to destroy neutral 
vessels was asserted and exercised on a considerable scale was that 
between Russia and Japan in 1904-05. During this war, Russian naval 
commanders destroyed eight neutral merchantmen: the Knight Com- 
mander, the Hipsang, the Saint Kilda, the Oldhamia, the Ikhona, the 
Thea, the Tetartos and the Princess Marie. They were all English 
ships, except the Thea and the Tetartos, which were German, and the 
Princess Marie, which was Danish. In every case, it appears, the 
crew, the passengers and the mails were taken off and there was no loss 
of life, except that several persons were killed by the gun-fire directed 
against the Hipsang while the ship was attempting to escape, and a 
Chinese woman and boy were drowned. The destruction of this vessel 
may be distinguished from the others for the reason that it was not a 
case of the sinking of a vessel for carrying contraband, but the de- 
struction of a ship for refusing to stop after repeated warning shots and 
for attempting to escape. The case of the Oldhamia, likewise, belongs 
in a class by itself. It had been captured and while in charge of a prize 
crew was stranded, and it being impossible to float it, the captor fearing 
that delay might lead to its recapture, sank it. It was not, therefore, 
the willful destruction of a prize, but of a wreck. The other ships were 
sunk because their cargoes were alleged to be contraband, and owing 

6 See his own testimony in Service Afloat, p. 535, the truth of which is confirmed 
by the Solicitor of the United States Navy during the Civil War, Bolles, in the At- 
lantic Monthly, Vol. 30, p. 50. 

7 Six British ships were destroyed in the Seine by the Germans in 1870, but, as 
Baty adds, (op. cit., p. 24) this was no violation of the law of nations because a neu- 
tral vessel venturing into France at the time was subject to the risks of war. 

8 There were a few cases of capture of neutral prizes during the war with Spain, 
but none were destroyed. Cf. Benton, International Law and Diplomacy of the 
Spanish American War, pp. 205-209. 

9 Coquet, La Guerre Italio-Turque, Rev. Gen. de Droit Int. Pub., Vol. 21 (1914), 
p. 40. 
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to their proximity to enemy ports, the danger of recapture, and the 
lack of a sufficient supply of coal, it was regarded as impossible to take 
them in for adjudication. In several cases the Supreme Court of Russia 
held that the prizes destroyed were not liable to condemnation, and 
compensation was awarded. 10 In one case, that of the Cilurmun, the 
cargo was jettisoned, and the ship spared from destruction. 11 Why 
this procedure was not followed in the other cases does not appear. 

The Russian naval prize regulations, prepared in 1895, 12 authorize 
the destruction of prizes in certain cases. Article 21 reads as follows: 

In exceptional cases, when the preservation of a captured vessel ap- 
pears impossible on account of her bad condition or entire worthlessness, 
the danger of her recapture by the enemy or the great distance or block- 
ade of ports, or else on account of the danger threatening the ship which 
has made the capture, or the success of her operations, it is permissible 
for the commander, on his own responsibility, to burn or sink the cap- 
tured vessel, after he has taken off all persons on board, and as much 
of the cargo as possible, and arranged for the safety of the vessel's 
papers and any other objects which may be necessary for throwing 
light on the case at the inquiry to be instituted in accordance with the 
procedure in prize cases. 

It will be noted that no distinction is made between enemy vessels 
and neutral vessels; both are liable to destruction under the same con- 
ditions. In consequence, however, of the protest of the English Govern- 
ment against the destruction of neutral vessels, the Russian Govern- 
ment in August, 1905, gave instructions to its naval commanders that 
in the future neutral merchantmen laden with contraband were not to 
be sunk "except in case of direst necessity." 

The prize regulations of various other states likewise authorize de- 
struction of prizes in exceptional cases, and some of them make no dis- 

10 Notably in the cases of the Ikhona and the Tetartos, the latter being destined to 
a neutral port and, therefore, not liable to capture, because Russia did not recognize 
the doctrine of continuous voyage. 

11 The facts concerning the destruction of neutral prizes by the Russians have 
been taken from the texts of the prize court decisions in each case, as printed in 
Hurst and Bray's Russian and Japanese Prize Gases, Vol. I (1912), and from Ta- 
kahashi's International Law Applied to the Russo-Japanese War, pp. 310-33. There 
is also a summary in Baty's Britain and Sea Law, pp. 7-21. 

12 The full text is printed in Hurst and Bray, op. cil., pp. 311-331. 
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tinction between enemy and neutral vessels. 13 Thus the American 
instructions to blockading vessels and cruisers in 1898 (Art. 28) pro- 
vided that 

If there are controlling reasons why the vessels may not be sent in 
for adjudication, as unseaworthiness, the existence of infectious disease, 
or the lack of a prize crew, they may be appraised and sold; and if this 
can not be done they may be destroyed. The imminent danger of re- 
capture would justify destruction if there was no doubt that the vessel 
was good prize. But in all such cases all the papers and other testimony 
should be sent to the prize court in order that a decree may be entered. 

As was the case with the Russian regulations, no distinction was made 
between enemy and neutral prizes. Whether it was intended to author- 
ize the destruction of neutral merchantmen in any case may be doubted. 
In fact, no merchant vessels, either enemy or neutral, were destroyed 
during the war with Spain. 

The Japanese regulations of 1904 (Art. XCI) authorized the de- 
struction of "captured" vessels when it was "unavoidable," or when the 
vessels were unseaworthy, when there was danger of recapture, or when 
the captor was unable to spare a prize crew without endangering his own 
safety. But before destroying the vessel, the commander was required 
to trans-ship all persons on board, and as far as possible, the cargo, and 
preserve all papers and documents. 14 No distinction was made in the 
Japanese regulations between enemy and neutral vessels, but in fact 
no neutral ships were destroyed by Japanese naval commanders. 15 

The prize regulations of France in 1870 likewise authorized the de- 
struction of neutral vessels "when their preservation endangers the 
safety or success " of the operations of the captor, but naval commanders 
were directed to use the right of destruction with the greatest reserve. 16 

The British Naval Prize Manual of 1888, however, advised the destruc- 
tion of enemy vessels only, and directed naval commanders to release 

13 For the texts of the prize regulations of the more important states governing 
the destruction of neutral prizes, see International Law Situations, 1905, pp. 64-68; 
1907, pp. 77ff. 

14 The Japanese regulations are printed in Takahashi, pp. 778-789. 

15 See the list of vessels destroyed and captured during the Russo-Japanese War 
in Takahashi, pp. 75-283. 

16 Snow, Cases on International Law, p. 577. 
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neutral prizes which, owing to their unseaworthiness or the inability of 
the captor to spare a prize crew, could not be sent in for adjudication. 

In November, 1914, the British and French Governments signed a 
convention relating to the disposition of prizes taken by the naval forces 
of the allied governments, and accompanying the convention were 
certain instructions to British and French naval commanders in respect 
to the formalities to be observed in capturing prizes and the taking of 
them in, but nothing is said in regard to the right of destruction. 17 

The French Government, by a decree of August 25, 1914, modified 
by a decree of November 6, 1914, put into effect the Declaration of 
London (Art. 49 of which allows the destruction of neutral prizes when 
they cannot be taken in without danger to the captor ship or to the 
success of the military operations in which it is engaged), with certain 
modifications and additions, none of which, however, relate to the dis- 
position of prizes. 18 The British Government put the Declaration of 
London into operation with substantially the same additions and modifi- 
cations. Great Britain and France, therefore, bound themselves not 
to destroy neutral prizes except in the cases authorized by the Declara- 
tion of London. In no case, it is believed, have the naval commanders 
of either belligerent deliberately destroyed a neutral merchantman 
during the present war for carrying contraband or for other reasons. 

The German prize code of 1909, first made public on August 3, 1914, 
recognizes the right to destroy neutral vessels for carrying contraband, 
for breach of blockade or for unneutral service, if the taking of the ship 
into port would subject the capturing ship to danger or impede the suc- 
cess of its operations; for example, if the captured vessel is unseaworthy, 
or unable to follow the captor, lacks a sufficient supply of coal or is near 
the enemy's coast, or if the captor is unable to provide a prize crew 
(Art. 113). In all such contingencies it is assumed that the taking of the 
prize in would interfere with the success of the naval operations of the 
captor or would expose his ship to danger. 19 The right of destruction 
recognized by the German code is, therefore, somewhat broader than 

17 See the text of the convention and the instructions in the Rev. Gin. de Droit Int. 
Pub., Jan.-June, 1915, pp. 35-38. 

18 See, ibid., pp. 23-35, for the text of the French decrees. 

19 Huberich, The Prize Code of the German Empire as in Force July 1, 1915, p. 66. 
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that allowed by the Declaration of London, since the latter does not 
admit the right of destruction for inability to spare a prize crew, or for 
lack of a sufficient coal supply or because of proximity to the enemy's 
coasts. Nevertheless, they might all be brought by a liberal inter- 
pretation within the purview of the Declaration, since it could fairly 
be claimed that the existence of these circumstances in any case would 
either involve danger to the captor or impede his operations were an 
attempt made to take the ship into a home port. Article 116 of the 
German prize code provides, however, that before destroying a prize 
the commander shall take off the papers and crew and that full provision 
shall be made for the safety of all persons on board. This humane re- 
quirement, found in all the prize regulations which allow destruction, 
has, of course, been often disregarded by the commanders of German 
submarines during the present war, and apparently with the approval 
of the German Government. 

The destruction of British merchantmen by Russian cruisers during 
the Russo-Japanese War aroused considerable indignation in England, 
and the legality of the destruction of the Knight Commander, in particu- 
lar, was vigorously attacked by English publicists. The Marquis of 
Lansdowne, in the House of Lords, referred to the act as " a very serious 
breach of international law" and as an outrage against which it was 
necessary to protest. Mr. Balfour, speaking in the House of Commons, 
described it as "entirely contrary to the accepted practice of civilized 
nations." Similar language was used by Mr. Thomas Gibson Bowles. 20 
In a note of August 19, 1904, addressed to the British Ambassador at 
St. Petersburg, Lord Lansdowne said: 

We understand that this right of destroying a prize is claimed in a 
number of cases; among others, when the conveyance of the prize to a 
prize court is inconvenient because of the distance of the port to which 
the vessel should be brought, or when her conveyance to such a port 
would take too much time or entail too great a consumption of coal. 
It is, we understand, even asserted that such a destruction is justifiable 
when the captor has not at his disposal a sufficient number of men from 
whom to provide a crew for the captured vessel. It is unnecessary to 
point out to your excellency the effects of a consistent application of 

20 Holland, Letters on War and Neutrality, p. 161; Baty, Britain and Sea Law, 
p. 10; and International Law Situations, 1907, p. 82, and 1911, p. 57. 
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these principles. They would justify the wholesale destruction of neutral 
ships taken by a vessel at war at a distance from her own base upon the 
ground that such prizes had not on board a sufficient amount of coal 
to carry them to a remote foreign port — an amount of coal with which 
such ships would probably in no circumstances have been supplied. 
They would similarly justify the destruction of every neutral ship taken 
by a belligerent vessel which started on a voyage with a crew sufficient 
for her own requirements only, and therefore unable to furnish prize 
crews for her captures. The adoption of such measures by the Russian 
Government could not fail to occasion a complete paralysis of all 
neutral commerce. 21 

Professor Holland stood almost alone among English publicists in 
maintaining that the destruction of neutral prizes was not absolutely 
prohibited by international law, under any and all circumstances. In a 
letter of June 29, 1905, to the London Times, he declared that "a con- 
sensus gentium to this effect will hardly be alleged by those who are 
aware that such sinking is permitted by the most recent prize regulations 
of France, Russia, Japan, and the United States" although he readily 
admitted that the practice should by further international agreement be 
absolutely forbidden. 22 While it is most desirable, he said, that neutral 
property should not be exposed to destruction without inquiry, cases 
might occasionally occur in which a belligerent could hardly be expected 
to permit the escape of such property, though he is unable to send it in 
for adjudication. 23 At the time, however, the great preponderance of 
English opinion was against the right of destruction. Lawrence, speak- 
ing of the sinking of the Knight Commander, declared that it was not 
lawful to sink a neutral prize before taking it in. 24 Baty, in a review of 

21 The text of the note may be found in International Law Situations, 1905, p. 74. 

22 The text of his letter is printed in his Letters on War and Neutrality, p. 168. 
Professor Holland's position was strongly attacked by Thomas Gibson Bowles in 
several letters to the Times. 

23 Neutral Duties in Maritime War, Proceedings of the British Academy, Vol. II, 
pp. 12-13, quoted by Moore, Digest, VII, 520. 

24 War and Neutrality in the East, p. 255. Lawrence maintains that a "broad 
line of distinction" must be drawn between the destruction of enemy property and 
the destruction of neutral property; in the latter case the owners have a right to in- 
sist that an adjudication upon their claims shall precede any further dealings with it 
and that it is far better for a captor to release a neutral ship or goods than to risk 
personal loss and international complications by destroying innocent property. 
Principles of International Law, 4th ed., p. 484. This distinction is obviously well 
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the Russian cases, affirms that the assertion of the right of destruction 
by four or five or even a larger number of governments and the resort 
to it in practice by one or more nations does not make the practice legal. 
"We trust," he concludes, "that it has been demonstrated that if there 
is such a thing as the law of nations at all, it forbids the sinking of neutral 
vessels." 25 Hall likewise maintains that neutral ships or goods cannot 
be destroyed until they have been condemned by a prize court. Owner- 
ship of such goods, he holds, does not vest upon capture, but remains in 
the neutral until judgment of confiscation has been pronounced by a 
competent court. 26 This in substance is also the view of Phillimore, 27 
Atlay, 28 Atherly-Jones, 29 Bentwich, and most of the other English au- 
thorities. 

Bentwich remarks that the considerations which impel modern 
cruisers to destroy their enemy prizes, such as the lack of a sufficient 
supply of coal and the difficulty of sparing a prize crew, impel them also 
to sink neutral prizes, but they have not the same right in the one case 
as in the other. At best the neutral cargo can be destroyed by the cap- 
tor only when it is absolute contraband, but the ship is not his property 
to deal with. 30 English judicial authority, like that of English text 

founded, both upon grounds of justice and public policy, but unfortunately most 
prize codes do not expressly recognize it. Cf. also, Wilson on International Law, 
p. 413. 

25 Britain and Sea Law, pp. 20, 24. Elsewhere Baty has proposed the rule that 
"in no case is it permissible to sink or otherwise destroy a neutral prize; but absolute 
contraband may be removed to another vessel or jettisoned in case of necessity" 
(Law Magazine, 1906) — a rule which might well be adopted as a part of the law of the 
sea. In an article entitled La Destruction des Prises Neutres in the Rev. de Droit Int., 
2d ser., Vol. 8, p. 434 (1906), Baty maintains that the recent practice of destroying 
neutral prizes has been introduced without authority. The fact, he says, that "no 
neutral prize has ever been sunk in modern wars because of the impossibility of taking 
it in is proof convincing." To admit such a right is to make naval commanders the 
judges in such matters. Valin (Traite des Prises Maritimes), who is sometimes cited 
as authority for the practice, he says, never professed such an opinion; indeed none 
of the authors, such as Cussy, Reddie or Wheaton, who have treated the subject of 
capture, ever said a word in favor of it. 

26 International Law, 5th ed., p. 735. 

27 International Law, Vol. Ill, p. 432. 

28 See his edition of Wheaton, Sec. 359e. 

29 Commerce in War, p. 531. 

30 Law of Private Property in War on Land and Sea, p. 112. See also his Dec- 
laration of London, p. 21. 
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writers, has likewise denied the legality of destruction. Lord Stowell, 
in the case of the Felicity, in 1819, said: 

Where it is neutral the act of destruction cannot be justified to the 
neutral owner by the gravest importance of such an act to the public 
service of the captor's own state; to the neutral it can only be justified 
under any circumstances by a full restitution in value. These rules are 
so clear in principle and established in practice that they require neither 
reasoning nor precedent to illustrate or support them. 31 

In the cases of the Acteon and the Rufus, American merchant vessels 
destroyed by British cruisers during the Napoleonic Wars, he decreed 
full restitution, and in the case of the William, whose American national- 
ity was quite dubious, he awarded restitution without costs and dam- 
ages. 32 So, during the Crimean War, Dr. Lushington, while affirming 
the right and duty of a captor in certain cases to destroy enemy mer- 
chant vessels, declared that 

For wholly different reasons, which I need not enter upon, where 
a vessel under neutral colors is detained, she has the right to be brought 
to adjudication, according to the regular course of proceedings in the 
prize court; and it is the very first duty of the captor to bring it in, if it 
be practicable. 33 

Baty, commenting on these decisions, remarks that they have some- 
times been represented as showing that Stowell and Lushington re- 
garded it as permissible for a cruiser to sink any ship it liked upon condi- 
tion of making restitution and paying damages and costs, but, in fact, 
he affirms, they admitted no such principle; all they were concerned with 
was the remedy their own court could give the owner. They were not 
concerned with the question of the right to destroy a neutral vessel; 
"in fact, they scarcely contemplated the occurrence of such an outrage; 
it was and had been for centuries an unheard-of thing." u Among 
Continental publicists, Kleen is a vigorous opponent of the right of 
destruction. The destruction of neutral property is never a "necessity 

31 Dodson's Admiralty Reports, Vol. II, p. 381. 

32 Baty, Britain and Sea Law, p. 3. For a full discussion of these cases, see Smith 
and Sibley, Int. Law as Interpreted and Applied During the Russo-Japanese War, 
pp. 164-169. 

33 The Leucade (1855), Spink's Prize Cases, p. 221. 

34 Britain and Sea Law, p. 5. 
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of war" he says, and the captain of a cruiser who in open sea commits 
such an act arrogates to himself the powers of a judge, — a quality which 
does not belong to him. 35 Destruction is everywhere, he adds, recog- 
nized as criminal, and in view of the almost unanimous disapprobation 
of the practice, it is surprising that the prize codes of some modern 
states, like France, Russia and the United States, should admit the 
right of destruction, without even expressly limiting the right to enemy 
prizes. Among other Continental writers who do not admit the right 
to destroy neutral prizes may be mentioned, Bluntschli, 36 Nippold 37 
and, apparently, de Boeck, 38 Gessner, 39 and Bonfils, 40 Taylor, 41 Wool- 
sey, 42 and Wheaton, 43 among American writers, likewise deny the right 
to destroy neutral prizes. 

There is, however, much authority in favor of the right to destroy in 
exceptional cases. Oppenheim 44 remarks that the practice of states 

35 Lois et Usages de la Neutrality, t. II, p. 532. 

36 Droit International Codifie, Sec. 672. Bluntschli does not even recognize the 
right to destroy enemy prizes. The difficulty of finding a port into which a prize 
may be taken offers no justification, he says, for destruction. 

37 Cited by Huberich in an article on The Destruction of Neutral Prizes, in the 
Illinois Law Review, for May, 1915. 

38 De la Propriete Privee Enemie Sous Pavilion Enemie, p. 302. 

39 Le Droit des Neutres Sur Mer (1876), p. 348. 

40 Droit Int. Public, Sec. 1415. There is some uncertainty as to the opinions of 
Boeck, Gessner and Bonfils, as they do not distinguish clearly between the destruc- 
tion of enemy prizes and neutral prizes. It may at least be said, however, that they 
do not expressly recognize the right to destroy neutral ships. 

41 International Public Law, p. 573. "It is generally agreed," says Taylor, "that 
a neutral prize should never be burned." He is, of course, in error as to such general 
agreement. 

42 International Law, Sec. 184. "The right to destroy," he says, "is barbarous, 
and ought to disappear from the law of nations," and he makes no distinction be- 
tween enemy and neutral prizes. 

43 Cited by Baty (Britain and Sea Law, pp. 5-6), who calls attention to a treatise 
on captures written in 1815 by Wheaton, and based on the researches of Story, yet 
Wheaton "did not so much as advert to the possibility of destroying neutral prizes. 
The practice was utterly unknown and incredible to him." In his Elements of 
International Law, Wheaton discusses at length the disposition of prizes, but says 
nothing of the right to destroy either enemy or neutral prizes. 

44 International Law, Vol. II, p. 471, n. 2. Calvo, Sec. 3019, states that, as a 
general rule, a neutral prize may not be destroyed, but that it is permissible in ex- 
ceptional circumstances, as, for example, in case of "imperious military necessity" 
or force majeure resulting from pursuit of the enemy or inability to spare a prize 
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does not recognize the English rule of absolute prohibition, and he cites 
Geffcken, Calvo, Fiore, Martens, Dupuis, and Perels, and he might have 
added Rivier 4B and others, in favor of the right to destroy in certain 
cases. Westlake is one of the few English writers who admits the right 
of destruction. A neutral, he says, cannot justly complain if his prop- 
erty is destroyed when, if it is brought in, it would be condemned under 
the law of blockade or contraband. 46 Holland, as we have seen, took 
the same view in 1905; and Moore, commenting upon Hall's opinion, re- 
marks that the authorities hardly sustain it as a rule of unqualified or 
universal obligation. 47 The American publicist Dana 48 maintained that 
necessity would justify destruction, as, for example, where the vessel is 
unseaworthy, or where there is danger of immediate recapture, or in the 
case of infectious diseases on the ship. At the time of the controversy 
between the British and Russian Governments over the sinking of the 
Knight Commander, Mr. Loomis, Acting Secretary of State of the United 
States, sent a telegram to Mr. Choate, American Ambassador to Great 
Britain (July 9, 1904), saying that the American Government con- 
sidered that the sinking of the vessel was not justified by the bare fact 
that there was contraband on board, 49 and on July 30th the Russian 
Government was informed that the Government of the United States 
would " view with the gravest concern the application of similar treat- 
ment to American vessels and cargoes." 50 But in a subsequent telegram 
of August 6th to Mr. Choate, Secretary Hay stated that he was " not 
prepared to say that in case of imperative necessity a prize may not be 
lawfully destroyed by a belligerent captor." 61 

In the presence of this conflicting opinion regarding the right to de- 
crew. See Martens, TraiU de Droit Int., Vol. Ill, p. 298, and Perels, Manuel de Droit 
Maritime (French trans, by Arendt), p. 334; and Dupuis, he Droit de la Guerre 
Maritime d'apris les Confs. de la Haye, etc., p. 368, to the same effect. 

46 Principes du droit des Gens, Vol. II, p. 350. 

46 International Law, Vol. II, p. 309. 

47 Digest of Int. Law, Vol. 7, p. 523. 

48 Edition of Wheaton, p. 485. Cf. also, Wilson, International Law, p. 413, who 
admits that a neutral vessel may be sunk in exceptional cases, though great caution, 
he adds, should be taken before destroying it. 

49 United States Foreign Relations, 1904, p. 333. 
60 Ibid., p. 734. 

51 Ibid., p. 337. 
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stroy neutral prizes, the Second Hague Conference entered upon a dis- 
cussion of the subject in the hope of removing the uncertainty and of 
securing a general agreement in respect to the conditions under which 
destruction should be admitted, if at all. 52 In the proposal submitted 
by the British delegation, the view was expressed that the destruction 
of neutral prizes should be prohibited absolutely and that every neutral 
prize which could not be taken in for adjudication should be released. 63 
Sir Ernest Satow defended with much ability the British proposal. 54 
The destruction of neutral prizes, he said, was contrary to international 
law and the proposal to admit it was a dangerous innovation. The 
American delegation submitted a proposal identical in substance with 
that of the British, and it was ably sustained by General Davis upon 
grounds of both humanity and justice. The present construction of 
ships of war, he said, offers few accommodations for persons taken from 
captured ships, and, besides, they would be exposed to the danger of 
battle in a much greater degree than when fleets were constructed of 
wood and propelled by sail. 55 

In the proposal submitted by the Russian delegation, however, it was 
maintained that the absolute prohibition of the destruction of neutral 
prizes would have the effect of establishing a grave inequality between 
those Powers which have colonial ports in many seas, to which they 
might take their prizes for adjudication, and those, like Russia, which 
have no such facilities. The Russian delegation, therefore, proposed 
that the right of destruction be admitted in exceptional cases, as where 
the safety of the captor would otherwise be compromised or the success 

62 The matter had been already considered by the Institute of International Law 
at its meeting at Turin in 1882, and the prize reglement which it adopted recognized 
the right to destroy prizes in certain exceptional cases. No distinction was made 
between neutral and enemy prizes and apparently none was intended to be made. 
There was some opposition, especially by the English members, to the reglement 
because of the failure to recognize this distinction, and at the session of 1883 the 
reglement was amended and the right to destroy was expressly limited to enemy 
prizes. The manual of maritime war adopted by the Institute at its Oxford meeting 
in 1913 (Art. 139) recognizes the right to destroy enemy vessels, but nothing is said 
in regard to the right to destroy neutral prizes (see the Annuaire of the Institute, 
Vol. 26, p. 348). 

63 Deuxieme Conference International de la Paix, actes et documents, p. 1134. 

64 Ibid., pp. 903-907. 
66 Ibid., p. 1050. 
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of his operations would be impeded. But in all such cases the right of 
destruction should be exercised with the greatest reserve and only after 
all papers had been preserved and provision made for the safety of the 
passengers and crew. The Russian proposal was defended at length by 
Admiral Ovtchinnikow. He admitted that in principle it was preferable 
to take in all prizes, enemy as well as neutral, but it was often impossible 
to do this, and in such cases the captor could not be expected to release 
them. Suppose, for example, he said, a captor should after taking a 
prize find himself in close proximity to a powerful enemy and his prize, fly- 
ing a neutral flag, is laden entirely with contraband of war, such as cart- 
ridges, projectiles, powder and other explosives. Certainly it would be 
more profitable for the captor to preserve these articles for his own use, 
but the taking in of the prize might be impossible by reason of the 
proximity of his more powerful enemy and the remoteness of his own 
ports which might, moreover, be effectively blockaded. In such a case, 
the captor should have the right to destroy. 56 His argument was rein- 
forced by that of his colleague, Captain Behr, who contended that in 
certain cases the right of destruction was absolutely necessary, as where 
a neutral vessel laden with arms and munitions of war clearly intended 
for the enemy but which, for lack of coal, inability to spare a prize crew 
or the danger of recapture by the enemy, could not be taken in. 67 The 
Russian proposal was also defended by the German delegate, Herr 
Kriege, who asserted that the right of destruction in exceptional cases 
was recognized by the existing rules and practice, and that it was in- 
dispensable from the point of view of military necessity. He cited the 
opinion of Holland (quoted above), and of Lord Stowell in the case of the 
Felicity (incorrectly it is believed) in favor of the right of destruction in 
exceptional cases. 58 

Count Tornielli of Italy sought to remove the necessity for destruction 
by a proposal allowing prizes to be taken into neutral ports pending 
sequestration by a prize court. 59 This proposal, embodied in Article 23 
of the Convention Respecting the Rights and Duties of Neutral Powers 

66 Devxieme Conference International de la Paix, actes et documents, p. 900. 

67 Ibid., pp. 991-992. 
*»Ibid., pp. 992-993. 
®Ibid., p. 903. 
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in Naval Warfare, represents the only achievement of the conference on 
the subject of destruction. 60 Its purpose, as M. Renault pointed out, 
was "to render more rare or to prevent entirely the destruction of 
prizes." Sir Ernest Satow strongly opposed the adoption of this article, 
because it made no distinction between enemy and neutral prizes and 
allowed belligerents the right to make use of neutral ports to their pecu- 
liar advantage. The delegates of a number of the great Powers, includ- 
ing those of Great Britain, Japan and the United States, however, either 
voted against the proposal or abstained from voting, and their govern- 
ments later reserved their assent to the article as adopted. Undoubt- 
edly, if neutrals could be induced to allow belligerents this privilege, the 
excuse or necessity for destruction would in many cases be removed, but 
there is little disposition among neutrals to grant it. 

The discussion of the question of the right to destroy neutral prizes 
was renewed at the International Naval Conference at London in 
1908-09. Sir Edward Grey, in a letter of December 1, 1908, to Lord 
Desart, president of the British delegation, dwelt upon the desirability 
of an agreement which would place greater restrictions upon the right of 
belligerents to destroy neutral prizes. The discussions at the Hague 
Conference had evidently convinced the British Government of the 
necessity of making some concessions to those who defended the right 
of destruction in exceptional cases, and it did not therefore insist as in 
1907 on absolute prohibition. Adverting to the fact that it was uni- 
versally admitted that all prizes ought, if possible, to be taken into a 
prize court for adjudication, Sir Edward Grey admitted that the right 
to destroy enemy prizes in cases where the captor finds himself unable, 
without compromising his own safety or without endangering the success 
of his operations, or where, owing to the distance from a home port, the 
prize could not be taken in, was generally recognized. As to neutral 
prizes, Great Britain, he said, had always contended that if they could 
not be taken in they should be released, and that no military necessity 
could justify destruction. His Majesty's Government, he said, could not 

60 The proceedings of the Second Hague Conference in respect to the destruction 
of prizes are reviewed and analyzed by Dupuis in Le Droit de la Guerre Maritime 
d'apres Les Conferences de la Haye et de Londres, pp. 372-382; and Lemonon, La 
Seconde Conference de la, Paix, pp. 685-694. The memoranda submitted to the Con- 
ference are analyzed in International Law Situations for 1911, pp. 61-68. 
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admit the proposition that inability to spare a prize crew was sufficient 
justification to destroy a vessel, for such an admission would probably 
be held to authorize destruction in the majority of cases where the 
captor had no convenient port of his own. However, His Majesty's 
Government might be prepared, he said, to admit the right to sink neu- 
tral prizes in case of imperative military necessity, but it was not pre- 
pared to admit that inability to spare a prize crew or the mere remoteness 
of a convenient neutral port constituted a military necessity which would 
justify such a procedure. 61 

Nevertheless, the memorandum submitted by the British delegation, 
and also that of Japan, proposed that the destruction of neutral vessels 
be prohibited in all cases whatsoever. 62 The proposals submitted by the 
other delegations, while admitting the general principle that neutral 
ships ought to be taken in for adjudication, nevertheless affirmed the 
right of a belligerent to destroy in exceptional cases. The German 
memorandum proposed to recognize the right in cases where the taking 
in would compromise the safety of the captor or the success of his opera- 
tions. 63 The memorandum of the American delegation proposed the 
rules of the Naval Code of 1900, Article 50 of which permitted destruc- 
tion where there were controlling reasons why vessels should not be 
sent in for adjudication, such as unseaworthiness, the existence of 
infectious diseases, or the lack of a prize crew or imminent danger of 
recapture. 64 The Austro-Hungarian memorandum stated that absolute 
prohibition was desirable; that belligerents should be allowed to take 
their prizes into neutral ports pending sequestration, and that they 
should be required to do this in all cases except where it would compro- 
mise the safety of the captor or the success of his operations. 65 The 
French memorandum proposed to authorize destruction only when the 
taking of the prize in would compromise the safety of the captor or the 
success of his operations, as, for example, where he could not spare a prize 
crew, but in every such case the right of destruction should be exercised 

61 Proceedings of the International Naval Conference, House of Commons Ses- 
sional Papers, Misc. No. 4, Vol. 54 (1909), p. 28. 

62 Ibid., No. 5, p. 38. 

63 Ibid., p. 6. 

64 Ibid., pp. 8-16. 

65 Ibid., p. 21. 
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with the greatest reserve. 66 The memorandums submitted by the dele- 
gations of the other Powers proposed to recognize the right of destruc- 
tion under essentially similar conditions. 67 

The discussion of the question was very full, especially by the dele- 
gates having technical knowledge of the methods of naval warfare. 
The British delegation reaffirmed the views of the British Government 
in 1907; but, realizing that if any agreement was reached the right to 
destroy in exceptional cases would have to be admitted, they directed 
their efforts toward obtaining adequate safeguards against the abuse 
of the right and provision for due reparation to injured neutrals. 68 The 
Russian and German delegates defended the right of destruction, as in 
1907. The American delegates admitted that in certain cases it might 
be impossible for a captor to take a prize in, and that imperative military 
necessity might require destruction. But Admiral Stockton expressed 
the fear that unless the conditions under which the right of destruction 
was admitted were strictly defined, the practice of destroying prizes 
would become the rule instead of the exception. 

The rule finally adopted by the Conference affirmed the general 
principle that a neutral vessel cannot be destroyed, but must be taken 
in for adjudication by a prize court. Nevertheless, by way of exception, 
the right of destruction was admitted in cases where conveyance of the 
prize ship to port would involve danger to the captor or to the success 
of the military operations in which he was at the time engaged (Art. 49) . 69 
The effort of the British delegation to obtain express recognition of the 
rule that mere inability to spare a prize crew did not constitute a sufficient 
justification for destruction failed to receive the approval of the Confer- 
ence, it being regarded as unwise to undertake the enumeration of any 
particular contingencies which should constitute an element of danger. 
But, according to the Declaration, only neutral vessels which are liable 
to condemnation by a prize court may be destroyed. Not every ship, 

66 Proceedings of the International Naval Conference, House of Commons Ses- 
sional Papers, Misc. No. 4, Vol. 54 (1909), p. 30. 

67 The memorandums of the several delegations are analyzed by Dupuis, op. cit., 
pp. 383 ff. See also, Int. Law. Sits., 1911, pp. 73-77. 

68 See the letter of the British delegates to Lord Desart, March 1, 1909, House of 
Commons Sessional Papers, Misc., No. 4 (1909), p. 98. 

69 See the analysis and comment in Bentwich, The Declaration'of London, pp. 94-95. 
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therefore, guilty of violating the rules in respect to contraband and block- 
ade, is liable to destruction; for, according to Article 40 of the Declara- 
tion, a vessel carrying contraband is liable to condemnation only when 
more than half its cargo consists of contraband goods. In cases where 
contraband is carried in smaller proportions, the right of condemnation, 
and consequently of destruction, is not recognized. The burden of 
proving that he acted in the face of "exceptional necessity" was placed 
upon the captor, and in case he fails to produce such proof, he is bound 
to indemnify the parties interested (Art. 51). In case the capture 
is subsequently declared invalid, though the act of destruction has been 
held to be justifiable, the captor must pay compensation in place of the 
restitution to which the interested parties would have been entitled 
(Art. 52). 

Article 50 of the Declaration took care, however, to provide that be- 
fore destruction in any case all persons on board must be placed in 
safety and all the ship's papers likely to be of value in determining the 
validity of the capture must be preserved. 

While the rules adopted by the Conference represented a compromise 
between two conflicting views, they undoubtedly provided some safe- 
guards against arbitrary destruction, and if they were strictly observed 
by belligerents the cases in which neutrals would be exposed to injury 
would probably be few. It is, of course, true that the Declaration has 
never been ratified in accordance with its own provisions, and is not 
therefore legally obligatory upon the belligerents in the present war. 
They have, nevertheless, put it into effect with certain modifications 
and additions, none of which affect substantially its rules in respect to 
destruction of neutral prizes, except that, as already stated, the German 
prize regulations expressly enumerate the contingencies which shall 
constitute danger to the captor or which might impede his operations, 
among which are inability to spare a prize crew, shortage of coal, prox- 
imity to the enemy's coasts, etc. 

The right of a belligerent to destroy neutral prizes in the exceptional 
cases and subject to the conditions mentioned above being generally 
recognized, and provided for in the Declaration of London we may now 
inquire whether the practice during the present war has been in conform- 
ity with these rules. In most of the cases in which neutral ships have 
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been destroyed during the present war, the destruction was wrought by 
German submarines, although in a very few cases there has been doubt 
as to whether it was done by submarines or mines, and if by mines 
whether they were laid by Great Britain or by Germany. In a very 
few cases, like those of the Frye, and the Maria the destruction was 
wrought by a cruiser. 

Regarding the procedure of destruction, the rule in respect to making 
provision for the safety of crews and passengers has not always been 
observed by the commanders of the German submarines, and in a 
number of cases persons on board have lost their lives in consequence 
of the failure to give warning or, in case warning was given, to allow 
sufficient time for the passengers and crew to save themselves. Accord- 
ing to a statement of the British Admiralty, 1550 persons on British 
merchantmen had lost their lives in consequence of attacks by German 
submarines down to July 27, 1915, and twenty-two persons on neutral 
merchantmen had suffered a similar fate. 

In the great majority of cases in which neutral merchantmen have 
been destroyed, the reason alleged, so far as appears from the press dis- 
patches, was the presence of contraband on board the vessel; but in a 
number of cases the act of destruction was due, as has been said, to 
alleged inability of the submarine commanders to distinguish the mark- 
ing of the suspected ship. It being impossible, it was claimed, for the 
commander to bring the vessel to, send a searching party aboard or 
otherwise verify its nationality, the ship was destroyed upon suspicion. 
Thus in the case of the American steamer Gulflight, torpedoed on May 7, 
1915, without warning and with the loss of three lives, all Americans, 
it was alleged that the ship was convoyed by an English merchant 
vessel, which it was assumed was armed, and being unable to distinguish 
the neutral markings of the Gulflight and considering it dangerous to 
approach the vessel for the purpose of verifying its nationality, in view 
of the presence of the convoying ship of the enemy, the submarine sub- 
merged and torpedoed it. 70 The destruction of the ship was, therefore, 

70 See the note of the German Minister for Foreign Affairs to the American Ambas- 
sador at Berlin, of June 1, 1915. The chief officer of the Gulflight in a sworn state- 
ment filed with the Department of State, declared that the ship was flying a large 
American ensign six by ten feet in size at the time it was torpedoed. 
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an "unfortunate accident" for which the German Government expressed 
regret and declared itself ready to make full compensation. The obvious 
duty of naval commanders in cases of doubt such as this is to refrain 
from attack; in any case, the destruction of a neutral vessel is permissible 
only under the most exceptional circumstances, and the naval commander 
who assumes to destroy where there is doubt as to the nationality of the 
vessel is guilty of an outrage upon the rights of neutrals and incurs the 
risk of involving his own government in serious controversy. 

The aerial bombardment of the American steamer Gushing on April 
28th, while it was on a voyage to Rotterdam, on the alleged ground that 
its neutral markings were not recognizable by the aviator, who mistook 
the ship for an enemy vessel, was another case of the kind, and for which 
the German Government offered to make reparation. 71 Still another 
similar case was the torpedoing on May 25, 1915, of the American vessel 
Nebraskan while proceeding in ballast from Liverpool to the United 
States. The commander of the submarine claimed to have mistaken it 
for an English vessel because of insufficient markings. The German 
Government expressed regret for the act, and offered to make compen- 
sation to the owners. 72 The captain, however, testified that the ship 
had painted on its side in large letters the words "Nebraskan of New 
York," which he added, must have been seen by the submarine com- 
mander. The stopping of the American steamer Normandy on July 9th 
and the verification of its nationality by an examination of its papers 
would seem to show that it is not impossible for submarines to comply 
with the rules of international law governing naval warfare when their 
commanders are so disposed. At any rate, this is the proper procedure 
to be followed, and where it cannot be done without danger to the 
captor, he should refrain from attacking under any circumstances if 
there is doubt as to the enemy character of the ship. 

The destruction of the American steamer Leelanaw by a German 
submarine on July 25, 1915, while the ship was proceeding with a Russian 
cargo of flax from Archangel to Belfast, was still another case of the kind. 
The crew was taken aboard the submarine without loss of life. Before 

71 Communication of Herr von Jagow to Mr. Gerard, June 1, 1915. 

72 Memorandum of the German Foreign Office delivered to Mr. Gerard, July 12, 
1915. 
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destroying the vessel, the commander of the submarine examined the 
ship's papers and satisfied himself of its nationality and of the character 
of its cargo according to the established procedure. The American 
consul general at first reported that the Leelanaw attempted to escape 
after it had been hailed, but the captain testified that after the first 
shot was fired he turned and headed for the submarine. In any case, 
the right to destroy for attempting to escape is admitted only after 
repeated attempts to evade capture or in consequence of forcible re- 
sistance. The fact that the captain submitted to search removed all 
reason for destruction on the ground of attempt to escape. His pro- 
posal that the cargo be jettisoned and the ship allowed to proceed was 
rejected by the commander of the submarine, who is reported to have 
replied that he was not in the habit of throwing contraband cargoes 
overboard. The destruction of the ship was in violation of the treaty of 
1828 between Prussia and the United States, to which reference is made 
below, and a claim for compensation was presented to the German 
Government. 

A case which attracted more attention than any of those above men- 
tioned, and which was the subject of prolonged diplomatic controversy 
between the American and the German Governments, was the sinking 
of the American sailing vessel, William P. Frye, on January 28, 1915, 
by the German cruiser Prinz Eitel Friedrich. The Frye, while proceeding 
on a voyage from Seattle to Queenstown, Falmouth or Plymouth with 
a cargo consigned "to order " was stopped, a searching party was sent 
aboard, and after examining the papers, the commander directed that 
the cargo be thrown overboard. Subsequently, "after having tried to 
remove the cargo," the commander took the papers and crew aboard 
and sunk the ship. 

In a note dated March 31, 1915, the Secretary of State, after reciting 
briefly the facts of the case and without entering into an argument con- 
cerning the illegality of the act, presented a bill to the German Govern- 
ment for $228,059.54 to cover the value and equipment of the vessel, 
freight, traveling and other expenses of the captain and its agents, the 
personal effects of the captain and damages on account of the loss of the 
ship. 

In a note dated April 5th, the German Government replied that the 
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commander had "acted in accordance with the principles of international 
law as laid down in the Declaration of London and the German prize 
regulations." The ports to which the vessel was destined, it was as- 
serted, were "strongly fortified" and were, moreover, serving as bases 
for the British naval forces; consequently, the cargo was to be con- 
sidered as destined for the use of the armed forces of the enemy, and 
since it was not possible to take the prize into a German port without 
exposing the captor to danger or without impeding the success of his 
operations, he was justified in destroying it, and this he did after taking 
off the papers and the crew. The question of the legality of the act, and 
the amount of indemnity due, if any, would in due course be submitted 
to a German prize court for determination in accordance with the Decla- 
ration of London and the code of German prize procedure, and there 
the owners would be given an opportunity to present evidence that the 
destination of the cargo was innocent. If such proof were not adduced, 
the German Government would not, according to the general principles 
of international law, be liable for any compensation whatsoever; but 
in view of the provisions of Article 13 of a treaty between Prussia and 
the United States of July 11, 1799, taken in connection with Article 12 
of the treaty of May 1, 1828, "which as a matter of course were binding 
on the German prize courts," the American owners would receive com- 
pensation even if the court should find that the cargo consisted of con- 
traband. Proceedings by the prize court, it was added, were necessary 
not only to pronounce on the legality of the act, but also to determine the 
standing of the claimants and the amount of the indemnity. 

The American Government replied in a note of April 28th, saying that 
it would be "inappropriate " in the circumstances and would involve un- 
necessary delay to adopt the suggestion of the German Government 
that the questions referred to above should be submitted to a prize 
court. Unquestionably, the note added, the destruction of the Frye was 
a violation of the treaty obligations of Germany, the German Govern- 
ment had already admitted its liability, and the status of the claimants 
and the amount of the indemnity were appropriate matters for settle- 
ment by diplomatic negotiation. In view of the admission of liability 
by reason of treaty stipulations, it was unnecessary to enter into a dis- 
cussion of the meaning and effect of the Declaration of London, which 
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had been given considerable prominence in the German note of 
April 5th. 

To this note the German Government replied on June 7th, disclaiming 
having admitted that the destruction of the Frye was a violation of the 
treaties of 1799 and 1828. The treaty of 1799, it was argued, expressly 
reserved the right to stop and to detain contraband ; it followed, there- 
fore, that if it could not be stopped in any other way than by destruc- 
tion of the ship carrying it, that mode of procedure was permissible, 
and whatever the mode of procedure adopted, it must be passed on by 
the prize court. 

The Secretary of State of the United States replied at some length in a 
note of June 24, in which he stated that the American Government could 
not concur in the conclusions of the Imperial Government. The only 
question at issue was the method to be adopted for ascertaining the 
amount of the indemnity to be paid under an admitted liability, and he 
noted with surprise that the Imperial Government desired to raise in ad- 
dition questions regarding the meaning and effect of the treaty provisions 
under which it had admitted its liability. The view put forward by the 
German Government in its last note that the treaty recognized, at least 
by indirection, the right to destroy a neutral prize, was denied, and again 
it was asserted that prize proceedings for the purpose of determining 
the amount of the indemnity were inappropriate. The Secretary of 
State then quoted Article 13 of the treaty of 1799, which, by its express 
terms, prohibits not only destruction, but even detention. This article 
reads as follows: 

In the case supposed of a vessel stopped for articles of contraband, if 
the master of the vessel stopped will deliver out the goods supposed to 
be of contraband nature, he shall be admitted to do it, and the vessel 
shall not in that case be carried into any port, nor further detained, but 
shall be allowed to proceed on her voyage. 

That the master of the Frye undertook to jettison the cargo, but before 
it was completed the commander of the German cruiser sank the vessel, 
had been fully admitted by the German Government. Attention was 
also called to Article 12 of the treaty of 1785 which, like Article 13 of the 
treaty of 1799, was continued in force by Article 12 of the treaty of 
1828. This article reads as follows: 



INTERNATIONAL LAW IN THE EUROPEAN WAR 35 

If one of the contracting parties should be engaged in war with any 
other Power, the free intercourse and commerce of the subjects or 
citizens of the party remaining neuter with the belligerent Powers shall 
not be interrupted. On the contrary, in that case, as in full peace, the 
vessels of the neutral party may navigate freely to and from the ports 
and on the coasts of the belligerent parties, free vessels making free 
goods, insomuch that all things shall be adjudged free which shall be on 
board any vessel belonging to the neutral party, although such things 
belong to an enemy of the other. 

Adverting to the statement in the German note of June 7th that in the 
event the prize court should not grant indemnity in accordance with the 
treaty stipulations the German Government would nevertheless make 
compensation, the Secretary of State called attention to the fact that 
the Government of the United States might not be satisfied with the 
amount, and that even if the prize court awarded an indemnity it would 
not be binding on the United States. It seemed more appropriate, 
therefore, that the amount be determined then and not later, by diplo- 
matic negotiation. 

The German Government replied to this communication in a note of 
July 30th, declining to accept the American interpretation of the treaty 
and again insisting that the commander of the Eitel acted within his 
legal rights in sinking the Frye. It was not disputed by the American 
Government, said Herr von Jagow, that under the general principles of 
international law a belligerent is authorized to sink neutral vessels 
under almost any conditions for carrying contraband, and this right is 
recognized by Articles 49 and 50 of the Declaration of London, the rati- 
fication of which the American Government had proposed to the Euro- 
pean belligerents at the beginning of the war. More than half the cargo 
was contraband; it was destined for the use of the armed forces of the 
enemy; and an attempt to take the ship into a German port would have 
imperiled the Eitel and defeated the success of its operations. Referring 
again to the treaty stipulations, he pointed out that the right of de- 
struction was not mentioned and was therefore neither expressly per- 
mitted nor prohibited, and the treaty stipulations must be supplemented 
by the general rules of international law. The provisions relating to 
the delivering out of the cargo could have no application when the time 
required exposed the captor ship to danger or impeded the success of its 
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operations. In the case of the Frye, the commander had endeavored to 
throw the cargo overboard, but being convinced that it was impractic- 
able owing to the danger to which he was exposed from the pursuit of 
enemy warships, he was obliged to destroy his prize. The question of 
legality, he concluded, had been submitted to a prize court on July 10th; 
the court had rendered a decision to the effect that the cargo was con- 
traband, that the Frye could not be taken in and that in consequence the 
sinking was justified. At the same time the court had recognized the 
"validity" of the treaty stipulations, but was unable to fix the amount of 
indemnity itself since it did not have the necessary data before it. Thus 
it came to pass that while the negotiations were in progress the German 
Government was able to carry its point and have the question passed 
upon by a prize court, as it had all along insisted must be done. But 
the amount of indemnity remained to be determined. With this end 
in view, the German Government suggested that each party select an 
expert and that the two acting jointly should determine the amount, 
which the German Government would promptly pay. But it was ex- 
pressly declared that such payment was not to be understood as con- 
stituting a satisfaction for the violation of American treaty rights, but 
a duty or policy founded on existing treaty stipulations. Should this 
mode of settlement not be acceptable to the American Government, it 
was suggested that the question of the interpretation of the treaty pro- 
visions in dispute be submitted to the Hague Tribunal. 

The American Government, regarding a further exchange of views 
on the question as unprofitable, accepted in principle the German sug- 
gestion, but proposed that the two alternative modes of settlement be 
combined, so that the question of the amount of the indemnity might be 
submitted to joint experts and the dispute regarding the interpretation 
of the treaty stipulations be arbitrated in accordance with Article 38 
of the Hague Convention for the Pacific Settlement of International 
Disputes. Likewise, the German suggestion that payment made under 
the arrangement should not be considered as an admission that American 
treaty rights had been violated was accepted, subject to the understand- 
ing that acceptance of such payment should not be construed as an 
admission by the United States that the sinking of the Frye was legally 
justifiable. 
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These suggestions were promptly accepted by the German Govern- 
ment, which at the same time named the expert to act in its behalf. 
The American Government having inquired whether, pending the 
arbitral award, the Imperial Government would conduct its naval 
operations in accordance with its own interpretation of the treaty or 
that of the United States, the Imperial Government replied that, al- 
though Germany would suffer disadvantages from following the Amer- 
ican interpretation, the government had as a mark of its conciliatory 
attitude instructed its naval commanders not to destroy in future 
American vessels laden with conditional contraband even when the 
"conditions of international law are present," but on the other hand, 
the right to destroy those carrying absolute contraband must be re- 
served. 

In a note dated October 12, 1915, the Secretary of State agreed to the 
proposal of the German Government, but he suggested that there should 
be an understanding that in case the joint experts could not agree on the 
amount of the indemnity, or in case it could not be settled by diplomatic 
negotiations, the question should be referred to an umpire if the govern- 
ment of the United States should so desire. Regarding the suggestion 
of the German Government that it must reserve the right to destroy 
vessels carrying absolute contraband wherever such destruction is per- 
missible according to the Declaration of London, the Secretary of State 
stated that the American Government, while unwilling to admit that 
the Declaration was in force, was willing to accept the provisions of the 
Declaration as governing, pending the arbitral award, subject to the 
understanding that Article 50, which provides that before destruction of 
a neutral vessel all persons on board must be placed in safety is not 
satisfied by merely giving them an opportunity to escape in life boats. 
It was also suggested that the arbitration should be by summary pro- 
cedure, based upon Articles 86 to 90 of the Hague Convention, rather 
than the longer form of arbitration before the Permanent Court at the 
Hague. 

Finally, in a memorandum delivered to the Secretary of State on 
November 30, 1915, the German Government expressed regret that it 
could not agree at that time to the American suggestion regarding the 
appointment of an umpire, and that its ultimate decision would depend 
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upon whether the differences of opinion between the experts, in case they 
failed to reach an agreement, related to principles, or merely to the 
appraisement of the value of the ship. In the latter event, the German 
Government could not agree to the appointment of an umpire. As to the 
conditions under Which the German naval forces might sink American 
vessels laden with absolute contraband, pending the decision of the 
arbitral tribunal, the memorandum stated that the German Govern- 
ment was prepared to give guarantees that due provision would be made 
for the safety of all persons on board before sinking the ship. 

The sinking by the Karlsruhe of the Dutch steamer Maria carrying a 
cargo of grain from an American port to Dublin and Belfast, was a case 
similar to that of the Frye, but the German prize court refused to allow 
compensation to the owners. Apparently there are no treaty stipula- 
tions between Germany and the Netherlands such as governed the 
Frye case, and the right of destruction was upheld by the prize court 
under the Declaration of London and the general principles of inter- 
national law. The claimants stated that the cargo was intended for 
private mills which operate for private persons, but the prize court held 
that inasmuch as Belfast had been declared a base for the British fleet 
in August, 1914, and Dublin had likewise been declared a naval base on 
November 25, 1914, foodstuffs destined thereto might be destroyed on 
account of inability of the captor to take the prize into a home port. 
The plea that since the Maria was destroyed on September 21st, before 
Dublin, to which more than half the cargo was consigned, had been 
officially declared a naval base, was not admitted by the prize court. 
Likewise, the plea that the grain was destined for the use of private 
mills was disallowed on the ground that the British Government was 
free at any moment to confiscate privately owned grain. It will be 
remembered that the British Government defended the confiscation of 
the cargo of the Wilhelmina, consisting of foodstuffs consigned to a 
private individual at Hamburg, on the ground that Hamburg was a 
fortified place and that the German Government had taken over the 
control of the grain and flour supply of the country. The two cases were 
therefore similar, except that in the one case the ship and cargo were 
destroyed, whereas in the other case they were taken into a prize court 
for adjudication. 
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In the case of the destruction of the Norwegian steamer Sirien Jarl, 
with the loss of twelve members of the crew, by a submarine, the Ger- 
man Government at first declined to allow an indemnity, on the ground 
that the steamer was not sufficiently marked by neutral signs, but it 
appears from the press dispatches that the government subsequently 
agreed to make reparation. Like action was taken in the case of the 
Danish steamer Betty, which was torpedoed on May 26th because of the 
alleged inability of the commander of the submarine to distinguish its 
markings. Only in a few cases, as, for example, where the act was due 
to failure to distinguish the markings of the vessels or where, as in the 
case of the Frye, destruction was forbidden by treaty, has the German 
Government apparently shown a willingness to make compensation. 73 

It is clear that the German Government maintains that the right to 
destroy neutral vessels carrying contraband, conditional as well as ab- 
solute, is a lawful belligerent right, and, as has been pointed out above, 
this right is recognized by the Declaration of London in cases where more 
than half the cargo consists of contraband goods (Art. 40), provided the 
cargo is liable to condemnation by a prize court, and where the taking 
of the ship in would involve danger to the captor ship or to the success 
of the operations in which it is at the moment engaged (Art. 49). It is 
well to remember, however, that conditional contraband is not liable, 
under the Declaration of London, to capture, except where it is destined 
for the use of the armed forces or the government of the enemy (Art. 33), 
and therefore it is not liable, according to Art. 49, to destruction. To 
justify the destruction of a neutral cargo carrying conditional contra- 
band, it is not sufficient, according to the Declaration of London, for the 
captor to show that it is destined to enemy territory; he must show that 
it is intended for the use of the armed forces or government of the enemy. 
According to Art. 34, however, such use is presumed where the goods 
are consigned to enemy authorities, to a government contractor, to an 

73 On the 8th of April, 1915, a German submarine torpedoed the steamer Harplyce, 
which flew the flag of the American Relief Commission, and which had painted on its 
sides in large letters the words Commisson du Secours beige. It bore a safe conduct 
furnished by the German minister at The Hague. But the commander of the sub- 
marine did not take the trouble to verify the character of the ship and sank it. Fif- 
teen persons on board lost their lives. Perrinjaquet, La Guerre Europeenne, Rev. Gin. 
de Droit Int. Pub., Jan.-June, 1915, p. 207. 
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enemy fortified place, or to a place serving as a base for the armed forces 
of the enemy. 

In fact, the Germans have assumed that all towns on the English 
coasts are fortified places. Thus their bombardment of Hartlepool, 
West Scarborough, and Whitby was defended on this ground, although 
the English assert that they were not only unfortified, but open and un- 
defended. Whenever, therefore, a cargo of conditional contraband 
destined for any English port, whether actually fortified or serving as a 
base for the armed forces of the enemy or not, has been captured it has 
been destroyed. Even if the distinction which the Declaration of London 
recognizes between the right to capture or destroy cargoes of conditional 
contraband and cargoes of absolute contraband were scrupulously 
observed, the results would be of little practical consequence, for the 
reason that during the present war many of the most important com- 
modities heretofore regarded as conditional contraband have in fact 
been placed by the several belligerents on the list of absolute contraband. 

Professor John Bassett Moore, referring to the discussion between 
Great Britain and Russia during the Russo-Japanese War, remarks that 
the discussion seemed to emphasize the potentially important relation of 
the question of contraband to the question of destruction; and he adds: 

When publicists have spoken of the presence of contraband as justi- 
fying or excusing the destruction of a neutral ship that should not be 
brought in, they have, no doubt, had in mind cargoes composed of 
things especially adapted to use in war and confessedly contraband, 
such as arms and ammunition, and cannot be assumed to have contem- 
plated the subjection of neutral commerce to general depredation under 
an extension of the categories of contraband. 74 

The very general character of the language of the Declaration of 
London in respect to the destruction of neutral prizes undoubtedly 
leaves belligerents a very wide latitude, so that it is possible to turn the 
exception into the rule without a literal violation of the Declaration. In 
the present situation, with the ports of Germany blockaded and her naval 
operations carried on only by submarines, it may reasonably be claimed 
whenever a prize is captured at sea that the taking of it in would involve 
grave danger to the submarine, even if it were possible for such craft 

74 Digest of International Law, Vol. 7, p. 527. 
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to conduct a prize into a home port. German naval commanders are 
practically in the same situation as the Confederate commanders were 
during the Civil War. Their home ports are blockaded and neutral 
ports are not open to the reception of their prizes; they must, therefore, 
allow their prizes to go free or destroy them. But in the present war 
they are doing what no Confederate naval commander ever assumed to 
do; they are not only destroying enemy prizes, but they are destroying 
on an extensive scale neutral vessels carrying contraband and with little 
or no regard to whether the goods consist of munitions of war or food- 
stuffs, sometimes without satisfying themselves of the true nationality 
of the ship or the character of the cargo, and sometimes without making 
any provision for the safety of the crew. If the existing rules of inter- 
national law are susceptible of an interpretation which permits a belliger- 
ent to depredate upon neutral commerce in this fashion, they should 
be speedily altered. It is not to be assumed that it was the intention of 
the International Naval Conference to authorize general destruction by 
belligerents of neutral vessels carrying foodstuffs and other articles of 
conditional contraband, but the failure to specify precisely the contin- 
gencies under which a vessel may be sunk instead of a general authoriza- 
tion to destroy in case of danger or interference with the success of the 
captor's operations, has had the effect of making each belligerent the 
judge of the conditions under which destruction is allowable. If this 
principle be admitted, the rights of neutral commerce must henceforth 
be at the mercy of belligerent naval commanders, who are free to de- 
stroy any neutral vessels carrying goods which they may choose to re- 
gard as contraband and which they may find inconvenient to take in 
for adjudication by a prize court. 

James W. Garner. 



